
Ontario Municipal Board

IN THE MATTER OF an appeal by Ted Cooper of By-law 2007-359 of the City of 
Ottawa relating to property municipally known as 613, 5585 and 5601 Hazeldean 
Road.

Witness Statement of Ted Cooper
February 19, 2008

Part A - BACKGROUND

1. I  am  a  Professional  Engineer  who  works  in  the  Planning,  Transit  and 

Environment Department of the City of Ottawa. I graduated with a Masters 

Degree in Civil Engineering from the University of Waterloo in 1988, where I 

specialized  in  water  resources  engineering,  and  my research  focused  on 

flood forecasting. I worked in consulting engineering for nearly fifteen years 

prior to joining the City of Ottawa in August 2002. As a City employee I once 

worked on Technical Advisory Committees on behalf of the City for the Carp 

River  Subwatershed  Plan  and  the  Kanata  West  Class  Environmental 

Assessments.  My Appeal  of  Zoning By-law 2007-359,  however,  has  been 

filed as a private citizen. A copy of my Curriculum Vitae is included in Exhibit 

“A”.

2. The property that is the subject matter of the By-law (henceforth the ‘Trinity 

lands’) is located in the former Township of Goulbourn. It is 17 hectares in 

area and is bounded by a triangular property to the east owned by the City of 

Ottawa abutting the Carp River, to the west by a future Plan of Subdivision 

owned by North American, to the south by Hazeldean Road, and to the north 

by a Draft Plan Approved subdivision owned by Richcraft. I filed an Appeal of 

the Draft Plan Approval of the Richcraft Plan of Subdivision to the OMB on 

December 27, 2007. The Richcraft Appeal is OMB Case number PL080057.

3. In  July  2006  I  filed  a  Part  II  Order  Request  (also  known  as  a  Bump-up 

Request)  for  the  Carp  River  Restoration  Plan  Class  Environmental 
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Assessment  (henceforth  “Restoration  Project”)  with  the  Ontario  Minister  of 

Environment. The Part II Order Request, which affects the City lands to the 

east, the Richcraft Plan of Subdivision to the north, and the Trinity lands, has 

yet to be decided. Exhibit ‘B’ shows schematically the Restoration Project.

4. Part II Order Requests of the Restoration Project were also filed with the MOE 

Minister by the Ottawa Riverkeeper, and the ‘Carp River Coalition’, a group 

composed of the Greenspace Alliance of  Canada’s Capital,  Friends of the 

Carp River, and members of Ottawa Riverkeeper. The Carp River Coalition 

filed Part II Order Requests for six other Class EA projects Approved by the 

City of Ottawa in June 2006, including a Part II Order Request for Stormwater 

Management Facility ’P5’ (henceforth “SWM Facility P5”) located within the 

proposed  Richcraft  Plan  of  Subdivision.  Stormwater  Management  of  the 

Trinity  lands  is  ultimately  to  be  provided  by  SWM Facility  P5.  The  MOE 

Minister has yet to decide on the Part II Order Request for SWM Facility P5.

By-law 2007-359

5. By-law 2007-359, included as Exhibit ‘C’, proposes changes to Zoning By-

laws 1007-62 and 40-99 of the former Township of Goulbourn (henceforth the 

‘Goulbourn By-laws). 

6. The Goulbourn By-laws regulate land uses on the Trinity lands. The existing 

land uses permitted by the Goulbourn By-laws are A1 (Agricultural) and Rural. 

The Goulbourn By-laws include no Hazard Land regulations for  the Trinity 

lands, nor land use regulations along the Hazeldean Creek Corridor.

7. As detailed in Zoning By-law 2007-359, there are three main categories of 

zones being proposed:

i) “Flood fringe” zones related to natural hazards of the Carp River 

floodplain that are denoted with the suffix ‘f’ on the CLR-3 Zone; 
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ii) Zone  NEA-1  related  to  the  proposed  corridor  of  the  realigned 

“Hazeldean Creek”; and

iii) The proposed development areas in zones ‘CLR’ and ‘I’ related to 

commercial and institutional land uses.

Suffix ‘h’ has also been added to those lands that include suffix ‘f’. Zones that 

include an ‘h’ are subject to holding provisions.

Appeal of Zoning By-law 2007-359

8. Attached as Exhibit ‘D’ is my Appeal of Zoning By-law 2007-359 submitted on 

September 24, 2007. The grounds of my Appeal are summarized on Page 6 

Exhibit ‘D’, and are outlined below: 

Zoning By-law 2007-359,
i) is  inconsistent  with  Section  2.2  and  3.1  of  the  Provincial  Policy 

Statement;

2.2 WATER 

2.2.1 Planning authorities shall protect, improve or restore the quality  
and quantity of water by: 
a) using the watershed as the ecologically meaningful scale for 
planning; 
c) identifying surface water features, ground water features, 
hydrologic functions and natural heritage features and areas 
which are necessary for the ecological and hydrological integrity 
of the watershed;
e) maintaining linkages and related functions among surface 
water features, ground water features, hydrologic functions and 
natural heritage features and areas;
g) ensuring stormwater management practices minimize 
stormwater volumes and contaminant loads, and maintain or 
increase the extent of vegetative and pervious surfaces.

3.1 NATURAL HAZARDS

3.1.2 Development and site alteration shall not be permitted within: 

3



d) a floodway regardless of whether the area of inundation 
contains high points of land not subject to flooding.

3.1.3 Despite policy 3.1.2, development and site alteration may 
be permitted in certain areas identified in policy 3.1.2: 
b) where the development is limited to uses, which by their 
nature  must  locate  within  the  floodway,  including  flood 
and/or erosion control works or minor additions or passive 
non-structural uses, which do not affect flood flows.

ii) proposes alterations to the Hazeldean Creek corridor that disregards 
the findings about the importance of the riparian corridor in the Carp 
River Subwatershed Plan;

iii) will result in impacts to the Hazeldean Creek corridor that the City’s 
Water Environment Protection Program has found takes decades to 
recover from; and

iv) proposes a corridor width for Hazeldean Creek that is inconsistent with 
the recommendations of the Carp River Subwatershed Plan and Policy 
4.7.3 of the City’s Official Plan.

4.7.3 – Erosion Prevention and Protection of Surface Water

1. Except as otherwise provided for in this section, Council will 
establish minimum setbacks from rivers, lakes, streams and other 
watercourses in watershed, subwatershed and environmental 
management plans and in these plans identify any additional 
studies needed to refine the setback through the development 
review process as well as any site-specific measures needed to 
protect the setback. [OMB decision #1754, May 10, 2006]

11. Natural watercourses should be maintained in their natural 
condition. Where an alteration is assessed as being 
environmentally appropriate and consistent with an approved 
subwatershed plan, environmental management plan or a storm 
water site management plan or, in the case of public projects, 
through a Class Environmental Assessment, watercourse 
alterations must follow natural channel design. Watercourse 
alterations must also meet any other applicable provincial and 
federal regulations, as amended from time to time, such as the 
Lakes and Rivers Improvement Act, Public Lands Act and Fisheries 
Act and may require written approval from the appropriate 
Conservation Authority under the Fill, Construction and Alteration to 
Waterways regulations. 
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For the above reasons, the passing of the Zoning By-law is not in the public’s 

interest in ensuring the wise use and protection of resources and protecting 

public health and safety

B – DISCOVERIES SINCE APPEAL FILED IN SEPTEMBER 2007

Richcraft Plan of Subdivision uses ‘modified one-zone’ floodplain policy 
rather than two-zone floodplain policy as per Trinity zoning; additional 
background information provided about the Hazeldean Creek Realignment

9. The Draft Plan of Subdivision for the Richcraft lands abutting the Trinity lands 

to the north was approved by Delegated Authority on December 3, 2007. The 

Delegated Authority Report for the Draft Plan Approval is included in Exhibit 

‘E’. It is stated on page 33 of Exhibit ‘E’ that 

“A  future  Ontario  Municipal  Board  [Hearing]  for  a  rezoning 
application  at  613,  5585  and  5601  Hazeldean  Road,  which  is 
located immediately to the south of the subject property, will also 
examine  issues  related  to  the  development  of  the  Carp  River 
floodplain.”

An Appeal of the Draft Plan Approval of the Richcraft Subdivision was filed on 

December 27, 2007, OMB Case number PL080057. A copy of my Appeal of 

the Richcraft Draft Plan of Subdivision is located in Exhibit ‘F’.

10.There  are  two key  issues  that  arise  from the  Draft  Plan  Approval  of  the 

Richcraft Plan of Subdivision as it relates to By-law 2007-359:

Issue 1 – Inconsistencies in Floodplain Policy being applied for the Carp 
River in the same river reach of the Trinity lands and Richcraft Plan of 
Subdivision.

The Richcraft Plan of Subdivision includes proposed development of the Carp 

River Floodplain. The Floodplain Policy being employed is stated to be based 

on “modified one zone” policy, as stated in a December 12, 2007 email from 

Ms. Sally Switzer, Planner III, Development Review – West. A copy of the 

email is included as Exhibit ‘G’.
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In her email, Ms. Switzer states:

“… the April 26, 2007 letter from Minister Ramsay confirms that 
the Carp River Restoration Plan is not in fact a two-zone floodway-
flood  fringe  approach  but  a  modified  one  zone.  "The  proposal 
goes beyond filling and involves re-grading the watercourse and 
its  valley  lands.  The  proposal  will  result  in  increased  riparian 
storage, with no adverse upstream or downstream flood impacts, 
and new development  will  be protected to the one in 100 year 
regulatory flood standard."”

The April 26, 2007 letter from the Minister of Natural Resources is included as 

Exhibit ‘H’.  It is noted that ‘modified one zone’ floodplain policy is not 
defined in the PPS. 

Issue 2 – Justification of Hazeldean Creek Corridor / Realignment

Exhibit  ‘E’  provides  additional  background  regarding  the  proposed  NEA-1 

Zoning on the Trinity lands. The following statement is found on Page 34:

“It is noted that to the south of the subject property, a narrower 
width of 16 m is proposed for the relocated Hazeldean tributary 
corridor adjacent to a future rapid transit station and Hazeldean 
Road. The owner to the south will be required to convey lands to 
the City for a 90 m wide rapid transit station, which is significantly 
larger than originally anticipated. The owner requested a narrower 
corridor  width  for  the  relocated  Hazeldean  tributary  to  partially 
offset the additional lands that will be required for the rapid transit 
station.

The 16 m corridor width was reviewed and agreed to by the City’s 
Natural  Systems  Unit,  the  Ministry  of  Natural  Resources, 
Mississippi Valley Conservation and the Department of Fisheries 
and Oceans.”

Future  Individual  Environmental  Assessment  required  for  West 
Rapid Transit should be considered in Trinity Zoning

11.The rationale for the 16m corridor for the Hazeldean Creek Realignment on 

the  Trinity  lands  caused  me  to  review  the  Kanata  West  Road  Network 

Transportation Master Plan (Kanata West TMP). Attached as Exhibit ‘I’  are 
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excerpts from the Kanata West TMP regarding the planning of the Transitway. 

On Page 2 of Exhibit I, the Transitway is identified as requiring an Individual 

Environmental  Assessment.  Page  4  of  Exhibit  I  is  an  excerpt  from  the 

Executive Summary of the Kanata West TMP describing the scope of work 

understood to have been completed by the City and Kanata West Owners 

Group (KWOG) in regard to the Kanata West TMP in respect to planning of 

the Transitway: 

The concept plan also identified the extension of the West Rapid 
Transit corridor west of Kanata Centrum through the Kanata West 
Development Area (KWDA) to Hazeldean Road.

While  recognizing  that  the  rapid  transit  corridor  will  require  an 
Individual Environmental Assessment, alternative alignments were 
evaluated and a preferred corridor identified as part of the study to 
ensure that the best combinations of road and rapid transit links 
were identified for long-term corridor protection.

Section 3.4 of the Kanata West TMP discussed the evaluation of the potential 

impacts to the Natural Environment. Impacts of the Transitway in the vicinity 

of the Trinity lands are discussed on Page 9 of Exhibit I (# 8 – Transitway: 

South of Highway 417/North-South Arterial (2)).

OWRA Section  53  Approval  Required  for  Hazeldean  Creek  Realignment 
should be considered in NEA-1 Zoning

12. Ottawa  MOE  District  Engineer  Charles  Goulet  has  confirmed  that  the 

Hazeldean Creek realignment project falls within the definition of a sewage 

works requiring Approval under Section 53 of the  Ontario Water Resources 

Act (see Exhibit J).
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MVC Issued Fill Permit for Hazeldean Creek Realignment in October 2007 
prior to Planning Issues being concluded

13.Mississippi  Valley Conservation  (MVC)  issued  a  Fill  Permit  for  Hazeldean 

Creek Realignment on October 10, 2007 (Exhibit K). Standard procedure for 

Conservation  Authorities  is  to  wait  until  planning  matters,  such  as  Part  II 

Order Requests and Planning Act approvals are complete prior to issuing a 

Fill Permit. 

Egregious  Modeling  Error  found  in  Technical  Studies  Supporting 
Restoration Project and Trinity Zoning Bylaw 

14. In preparation  for  the then anticipated OMB Hearing  related to  the Trinity 

lands,  on  November  20,  2007 I  sent  an email  to  Program Manager  Judy 

Flavin of  the City  requesting  a copy of  the computer  models  used in  the 

floodplain impact assessment supporting the Zoning for the Trinity lands. It 

was not until  after several inquiries, and a request for assistance from the 

Ward Councillor that I eventually received the models on January 31, 2008 

(Exhibit L). 

15. I initiated a review of the HECRAS computer models on Friday February 1, 

2008. I first checked the channel geometry used in the impact assessment of 

the proposed Restoration Project. I discovered a number of shortcomings in 

the way the model represented the proposed channelization, in particular how 

the  model  interpolated  in-between  cross-sections  near  the  stormwater 

management  facilities  (Exhibit  M).  On  February  2,  2008  I  reviewed  the 

hydrologic  inputs to the HECRAS model  and discovered a serious error  – 

through a minor coding problem, none of the runoff volume from the entire 

Kanata West Development area, including the Trinity lands, was accounted 

for in the calculation of the flood elevations in the Restoration project on which 

the impact assessment supporting By-law 2007-359 is based.
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Letters Written to Mayor O’Brien and Premier McGuinty detailing serious 
errors found in Technical Work that raises concerns about Public Health 
and Safety Risks

16.On February 3, 2008 I wrote letters to Ottawa Mayor Larry O’Brien and to 

Ontario  Premier  Dalton  McGuinty  alerting  them  to  the  discovery  of  an 

egregious error in the modeling and the inherent Public Health and Safety 

Risks, including risks posed to the Highway 417 bridge structures over the 

Carp River that were already substandard in terms of hydraulic capacity under 

design flood conditions. The letters are attached in Exhibit ‘N’.

Concerns raised by Mayor, Councillors and Public after Media Coverage of 
Egregious Error – February 5, 2008 Citizen Headlines: “Kanata West put on 
hold”

17. I sent copies of the letters to Patrick Dare, a reporter at the Ottawa Citizen 

who had reported previously on the controversy of the floodplain development 

proposed for the Carp River in Kanata West. The Citizen reported the story on 

its front page on February 5, 2008. The headlines read “Kanata West put on 

hold”. Considerable media interest was generated by the findings, including 

radio and television reports.  Two stories printed in the Ottawa Citizen are 

provided in Exhibit ‘O’.

18. The news story “Kanata West put on hold” reported that in fact the City was 

aware of the problem some time earlier in January. I subsequently learned 

that  the MOE was informed on January 25,  2008 that  a problem with the 

modeling had been discovered and that  any decision regarding the Part II 

Order Requests should be put on-hold. While the City may have notified MOE 

about the error, the City did not disclose the error to me in the January 30, 

2008  letter  that  accompanied  the  disk  containing  the  impugned  computer 

model. 
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City  Engineer  working  on  Fernbank  Technical  Advisory  Committee  has 
conducted  detailed  review  of  modeling  and  has  documented  several 
fundamental  errors  and  inconsistencies  with  Floodplain  Technical 
Guidelines

19.  The Witness Statement prepared by Darlene Conway documents modeling 

errors  and  inconsistencies  with  methodology  used  in  Class  EA  technical 

studies  compared  to  standard  methodologies  to  be  used  in  floodplain 

management as required by Floodplain Technical Guidelines. 

Summary of new issues arising since original Appeal filed

20.Based on discoveries since my Appeal was filed on September 24, 2007, the 

following new issues have been identified and warrant consideration by the 

OMB before it issues its Decision on Bylaw 2007-359: 

Matters raising new grounds for Appeal:

1) Inconsistency in Floodplain Policy being applied in Kanata West on the same 

river reach – Richcraft  Subdivision using ‘modified one zone’ policy;  Trinity 

Subdivision using two zone policy;  ‘modified one zone’ is not defined in the 

PPS;

2) Floodplain  analysis  used to support  By-law 2007-359 contained significant 

errors that change Class EA findings about flood levels – flood level increases 

inconsistent  with Natural  Hazard policies of  PPS. Some errors  have been 

acknowledged by the City;
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Matters that raise concerns whether the Zoning By-law Amendment has been 

Approved prematurely:

3) Approvals  under  the  OWRA for  the Hazeldean Creek Realignment  project 

have yet to be secured (and may need to be coordinated with the West Rapid 

Transit EA planning process that has yet to be commenced); and

4) EA Planning of the West Rapid Transit corridor through Kanata West has not 

been initiated. Zoning of Institutional lands and narrowing of the Hazeldean 

Creek Corridor in Trinity By-law should not be permitted before the Individual 

EA required for planning and approval of the Rapid Transit EA is completed.
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C - EXAMINATION OF BY-LAW 2007-359

Part 1 – Zoning of Flood Fringe

21.The Province of Ontario has published a “Technical Guide: River & Stream 

Systems:  Flooding  Hazard  Limit”  (MNR,  2002)  (henceforth  “Technical 

Guide”). The Technical Guide is provided in Exhibit P, and key excerpts from 

the Technical Guide are provided in Exhibit Q. Three key statements from the 

Technical Guide are outlined in the Preface on Pages 8-9:

p.8: The  Province  has  empowered  municipalities  to  assume 
responsibilities  for  the  management  of  flood  risk  areas,  the 
associated liability and the risk relative to planning for new land 
uses in and around these areas. The municipality making these 
decisions should ensure that  flood plain management studies 
are undertaken by a Professional Engineer and resulting flood 
lines, flood proofing standards are examined and approved by a 
Professional Engineer using accepted engineering principles.
 
p.8:  The  management  of  flood  susceptible  lands  involves  a 
combination of three main program components:
i)  Prevention,  by  land  use  planning  and  regulation  of 
development;
ii)  Protection,  by  applying  structural  and  non-structural 
measures and acquisition; and
iii)  Emergency  response,  by  flood  forecasting/warning  and 
flood/erosion disaster relief.

Over the long-term prevention is the preferred method for the 
management of flood plain lands.
 
p. 8-9: This guide serves in an advisory role and is not intended 
to introduce any changes from the Policy Statement. Instead, it 
should  be  read  in  conjunction  with  the  Provincial  Policy 
Statement as well as other flood related implementation guides. 
In  preparing  the  Rivers  and  Streams  Technical  Guide,  the 
Ministry  intends  to  document  standardized  approaches  to 
manage flood susceptible lands across the Province. Designers 
and review agency staff will find the Guide helpful in their work 
as  it  is  based  on  a  standard  methodology.  The  material 
presented  will  go  a  long  way  to  avoid  and/or  reduce  the 
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duplication in flood plain calculations and, as a result,  should 
represent  a cost  saving for  flood plain  management  projects. 
Also,  the  Guide  will  assist  in  the  approval  process  and  in 
explaining,  or  if  necessary defending,  the  methodology  when 
challenged.
[Underlining above my emphasis]

The three key statements reflect: 

1) the  importance  that  Professional  Engineers  play  in  implementation  of 

Floodplain Policy due to risks posed to Public Health and Safety and property 

(definition  of  professional  engineering  in  Professional  Engineers  Act - 

“wherein  the safeguarding  of  life,  health,  property  or  the public  welfare is 

concerned and that requires the application of engineering principles”); 

2) that the preferred method of floodplain management is by land use planning – 

over  use  of  structural  measures  (that  would  include  channelization 

measures); and 

3) that challenges of the approval of floodplain policies in the Trinity Zoning By-

law, for example, are to be based on a comparison against standard methods 

described in the Technical Guide. 

22.Zoning  By-law  2007-359  proposes  a  “Flood  Fringe”  Zone.  According  to 

definitions in the PPS, flood fringe is defined as:

Flood fringe:  for  river, stream and small inland lake systems, 
means the outer portion of the flood plain between the floodway 
and the  flooding hazard  limit. Depths and velocities of flooding 
are  generally  less  severe  in  the  flood  fringe  than  those 
experienced in the floodway. 

Natural hazard policies of the PPS are outlined in Section 3.1. The only policy 
of  the PPS that  refers  to  flood fringe is  Section 3.1.5,  which involves the 
application of “Two Zone” policy:

3.1.5 Where the two zone concept for  flood plains  is applied, 
development  and  site alteration  may be permitted in the  flood 
fringe,  subject  to  appropriate  floodproofing  to  the  flooding 
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hazard elevation or another flooding hazard standard approved 
by the Minister of Natural Resources. 

23.Section 4.8.1 of the Official Plan outlines Floodplain Policies. Section 4.8.1.3 

of the Official Plan States:

3. The City will not permit any building, structure or septic system 
in  a  flood  plain,  regardless  of  the  underlying  designation, 
except: 

a. In accordance with policies 4, 5 and 6 of this subsection; 

Section 4.8.1.6 of the Official Plan states:

6. The City may request the Conservation Authority or the Ministry 
of Natural Resources, where no Conservation Authority exists, 
to give consideration to further defining the flood plain as two 
distinct  zones,  the  “floodway”  and  the  “flood  fringe”.  The 
floodway is defined as that area where development would not 
be permitted due to depths and velocities of floodwaters. The 
flood fringe is defined as that area where depths and velocities 
of  floodwater  may  be  safely  overcome.  Where  the  two-zone 
approach  is  applied,  development  may  be  considered  in  the 
flood fringe, subject to review and approval by the City and the 
Conservation Authority. 

24.By-law 2007-359 states:

1(a) The  holding  symbol  “h”  on  lands  zoned  CLR-3  identified  on 
Schedule “A” may only be lifted when the following conditions have 
been fulfilled to the satisfaction of the Director, Planning: 
2
1(b) The Minister of the Environment has approved the Carp River, 
Poole Creek and Feedmill Creek Class Environmental Assessment; 

25. An excerpt from Table 1.3.2 from Page 19 of the Carp River, Poole Creek and 

Feedmill  Creek Class Environmental  Assessment  is  provided in  Exhibit  R. 

The last entry in the Table on Page 19 states:
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 "The  City  and  the  MVCA  will  be  preparing  a  by-law  to 

implement the Two Zone Policy in this section of the Carp River 

in the upcoming months."

26.The City  and MVCA have not  prepared a by-law to implement  Two Zone 

Policy for the lands Zoned Flood Fringe in By-law 2007-359.

27.Further to discussion in Point 10 above, the City has known since April 2007 

that  the  position  of  the  MNR Minister  in  regard  to  floodplain  policy being 

applied on the Carp River is ‘modified One Zone’. The City included ‘Flood 

Fringe’ in By-law 2007-359 despite knowing the MNR Minister’s position on 

the  floodplain  policy  was  that  it  was  not  Two  Zone.  Then,  when  it  was 

processing  the  Richcraft  Draft  Plan  of  Subdivision,  the  City  Approved 

floodplain development on the basis of ‘modified One Zone’ floodplain policy 

– just  months after  Zoning on the abutting Trinity lands proceeded on the 

basis of Two Zone floodplain policy.

28.The Committee Report prepared in support of By-law 2007-359 states:

Areas “G” and “H” shown in Document 1 are located within the 
existing  regulatory  flood  plain  for  the  Carp  River.   The Carp 
River,  Poole  Creek  and  Feedmill  Creek  Restoration  Class 
Environmental  Assessment  was  completed  in  2006.   The 
preferred  alternative  restoration  approach  for  the  Carp  River 
includes  a  change  to  the  channel  cross-section  and  plan. 
Recommendations  include  narrowing  and  increasing  the 
sinuosity  of  the  low  flow  channel  to  a  more  “natural”  form, 
channel/corridor  modifications,  creation  of  fish  habitat  ponds, 
riparian  plantings  and  pedestrian  pathways.   The  proposed 
channel  modification  would  allow  for  development  to  occur 
within Areas “G” and “H” based on the technical analysis that 
accompanied the Class Environmental Assessment.

A copy of the Committee Report is included in Exhibit S.

29. Natural Hazards were never Zoned on the Trinity lands in former Goulbourn 

By-laws 1007-62 and 40-99. The regulatory flood plain proposed in By-law 

2007-359 is based on the 1983 Floodplain Mapping Study. 
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30.From Page 50 of the Technical Guidelines:

D.Flow Computation Data Requirements

3.Land Use

Large areas of urbanization should be measured from maps or 
air  photos,  but  roads,  scattered  houses  and  other  relatively 
small  non-agricultural  areas  can  be  included  as  part  of  the 
agricultural area in all but the smallest basins. Future extent of 
urbanization  should  be  extracted  from Official  Plans  or  other 
Municipal  land  use  planning  documents  and  the  planning 
horizon should preferably extend 20 years into the future.

Exhibit  T  shows  a  five  encroachments  into  the  floodplain  and  the  future 

Fernbank  development  area  that,  by  their  date,  could  not  have  been 

considered in the definition of the 1983 Regulatory Floodplain. Furthermore, 

the Class EA floodplain analysis for the Restoration Project did not consider 

the  future  urbanization  of  the  Fernbank  CDP  lands  and  the  Carp  Road 

Corridor CDP.  

31. It is noted that one of the encroachments, the Hazeldean Housing Co-op that 

was Approved by the MVC, flooded not  once,  but  twice.  This  matter  was 

raised  in  the  Ontario  Legislature  on  December  12,  1992.  Excerpt  from 

Hansard:

[MPP Chris  Stockwell]  "We also  noted  one project  which was 
opposed by the local municipality because the site was located 
on a 100-year-old floodplain but  which the ministry approved." 
This  ministry  approved  it  without  conducting  a  proper 
assessment, despite the risk of flood damage. So get this: They 
built it on a floodplain --

The Speaker: And your question, please.

Mr  Stockwell: --  without  the  proper  assessments,  and  in  the 
spring of 1991 --

The Speaker: Does the member have a question?
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Mr Stockwell: This is the question, Mr Speaker. In the spring of 
1991, shortly after completion, about one third of the units were 
flooded for three months. That is unbelievably incompetent.

The Speaker: Would the member please place a question.

Mr Stockwell: Absolutely incompetent. So I ask the minister, did 
this in fact take place, what was the cost to the taxpayers and 
what has your ministry done about ensuring this does not take 
place in the future?

Hon Ms Gigantes: If I could speak to the question of the project 
that was built on a 100-year floodplain, in fact it flooded not once 
but twice, and the auditor noted that in the initial information that 
he discussed with the ministry and the ministry pointed out, quite 
different from what the member is now saying, that all necessary 
approvals had been undertaken by the ministry in fact, including 
the conservation authority. There had been approvals for the type 
of building that was undertaken on that land. [underlining is my 
emphasis].

32.The modeling errors that I recently discovered that went undetected by the 

City, MNR, MTO and MVC impugn the findings of the Class Environmental 

Assessment – and even the findings of the MNR minister (Exhibit  H), and 

therefore the entire technical  basis supporting By-law 2007-359 is brought 

into question. The full extent of the natural hazard is unknown and therefore 

the impact on natural hazards on lands zoned CLR-3 is also unknown.

33.According  to  the  Technical  Guide,  the  preferred  approach  to  floodplain 

management  is  prevention  through  land  use  planning.  Furthermore,  from 

Appendix 4 of the Technical Guide:

APPENDIX 4: APPLICATION OF THE TWO-ZONE CONCEPT
FACTORS TO BE CONSIDERED

Evaluation of the following factors will  assist  in assessing the 
suitability of applying the two-zone concept:

(1) Frequency of flooding

Caution should be exercised in applying the two-zone concept 
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for  chronic  problem areas.  While  development  in  such areas 
could  adequately  be  floodproofed,  maintenance  and  upkeep 
would  continuously  be  required  to  ensure  floodproofing 
measures and local services remain effective.

The 1991 flooding of the Hazeldean Housing Coop and the 1996 and 2002 

flooding  incidents  in  Glen  Cairn  provide  evidence  of  a  chronic  flooding 

problem in the Carp River, a fact that should be considered in the Decision-

making process as to whether Flood Fringe development and the use of the 

Two-Zone  Concept  on  the  Trinity  lands  should  be  allowed.  Such  a 

consideration would be contrary to Section 1.1 of the PPS:

1.1 MANAGING AND DIRECTING LAND USE TO ACHIEVE 
EFFICIENT  EVELOPMENT AND LAND USE PATTERNS 

1.1.1 Healthy, liveable and safe communities are sustained by:

c) avoiding development and land use patterns which may cause 
environmental or public health and safety concerns;  

Summary – Flood Fringe Zone in By-law 2007-359

34.  Based on the findings in paragraphs 21-33 above,

i) Flood Fringe has been zoned based on the implementation of the Carp River 

Restoration Project that identified the need for implementation of a Two Zone 

Floodplain Policy Bylaw for this reach of the Carp River. Flood Fringe in By-

law 2007-359, however has been approved on a site-specific basis, contrary 

to the implementation plan for the Restoration Project that indicated a Two 

Zone By-law would be adopted for the entire reach of the Carp River between 

Hazeldean Road and Richardson Sideroad;

ii) The abutting Draft  Plan Approved Richcraft  Subdivision to the north of the 

Trinity lands include hazard lands that are to be developed on the basis of 

‘modified One Zone” floodplain policy, which is contrary to the implementation 

plan for the Carp River Restoration Project; 
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iii) The  technical  analysis  that  accompanied  the  Class  Environmental 

Assessment that purportedly would allow for development of Areas G and H 

in By-law 2007-359 has been found to include egregious errors that did not 

account for a single drop of runoff from Kanata West (including the Trinity 

lands) in the impact assessment;

iv) When the runoff from Kanata West (and the Trinity lands) are added into the 

analysis, flood levels rise, hence aggravating flood levels which is contrary to 

Natural Hazard policies of the PPS;

v) Since the 1983 Regulatory Floodplain was mapped, many encroachments / 

developments in the floodplain upstream and downstream of the Trinity lands 

have  been  Approved  by  the  Conservation  Authority  without  requiring  a 

balanced cut and fill. At least one of these areas has already flooded twice. 

These encroachments will add to the flood elevation calculated in 1983;

vi) Floodplain development that has been approved by MVC at the Sensplex and 

SMART  Technologies  sites  has  not  been  accounted  for  in  the  Class  EA 

floodplain analysis, and the storage loss on these sites will aggravate flood 

levels on the Trinity lands; 

vii) The 200 Ha of future development in the Fernbank Community increases by 

30% the amount of urbanization of the Carp River Watershed where it passes 

the Trinity site. Urbanization will increase runoff volumes that could aggravate 

flood  levels  at  the  Trinity  site,  and  according  to  the  Technical  Guidelines 

should be considered in the calculation of flood levels; and

viii)There  has  been  no  technical  analysis  completed  using  standard 

methodologies to define the floodplain area on the Trinity Site, nor the impact 

of its development on flood levels upstream and downstream. Approval of the 

Flood Fringe Zone, even with holding provisions, is not in the Public’s interest.
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C - EXAMINATION OF BY-LAW 2007-359

Part 2 – Zoning of Natural Environment Area for Hazeldean Creek

Issue 1 – Relocation of Creek

35.The impacts of the realignment of Hazeldean Creek to Zone NEA-1 and the 

related alteration  of  natural  drainage characteristics  involve more than the 

relocation  of  a  natural  watercourse  /  corridor  to  an  engineered  channel  / 

corridor using natural channel design.

36.Exhibit U shows the proposed stormwater management plans for the Kanata 

West and Fernbank CDP areas. Page 1 of Exhibit U shows an overlay of the 

future  watershed  area  for  Hazeldean  Creek  based  on  proposed  drainage 

plans for Kanata West and the Fernbank Community. Drainage in the Trinity 

lands is to be intercepted in a storm sewer system that will drain under the 

proposed creek realignment to SWM P5 that is on the Richcraft development 

(shown  on  Page  2  of  Exhibit  U).  Page  3  of  Exhibit  U  shows  stormwater 

management  alternatives currently in  the planning stages of  the Fernbank 

CDP. As can be seen from Page 1 of Exhibit U more than 50% of the natural 

watershed that once drained to Hazeldean Creek will be directed away from 

the proposed channel realignment.

37.According to Section 2.1 of the PPS:

2.2.1 Planning authorities shall protect, improve or restore the 
quality and quantity of water by: 
a) using the watershed as the ecologically meaningful scale for 

planning; 
b) minimizing  potential  negative  impacts,  including  cross-

jurisdictional and cross-watershed impacts; 
c) identifying  surface  water  features,  ground  water  features, 

hydrologic functions and natural heritage features and areas 
which  are  necessary  for  the  ecological  and  hydrological 
integrity of the watershed;
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Examining Page 1 of  Exhibit  U it  is  evident  that  planning of  the future of 

Hazeldean Creek is  not  being coordinated between the Kanata  West and 

Fernbank jurisdiction / development areas. The combined effect of proposed 

servicing and alterations to the natural watershed area of Hazeldean Creek 

will be a reduction of more than 50% of the contributing watershed area. 

38.While the Committee Report in Exhibit S states: 

The Department of Fisheries and Oceans has provided a letter 
of  advice  concluding  that  the  proposed  creek  relocation  is 
adequate to protect fish and fish habitat.  The proposed works 
and undertakings will not likely result in the harmful alteration, 
disruption or destruction of fish habitat.

It is not clear whether the full scope of the impacts of the alterations to 
Hazeldean Creek and its watershed have been understood by DFO in 
its impact assessment. In my Professional Opinion, the reduction of a 
watershed  area  by  more  than  50%  is  certain  to  have  impacts  on 
natural hydrologic functions of the drainage system. 

Given that MVC, city departments, and MNR were unable to detect the 
egregious  error  concerning  post-development  runoff  from  Kanata 
West,  it  begs  the  question  about  how closely  DFO’s  review of  the 
impacts  resulting  from the  Hazeldean Creek  realignment  may have 
been.

Issue 2 – Proposed Use of 16m Corridor Width

39.Section  4.7.3  of  the  Official  Plan  (attached  in  Exhibit  V)  outlines  Erosion 

Prevention and Protection of Surface Water policies that are to be considered 

in the Review of Development Applications. The most relevant policies are 

outlined below:

1) Except as otherwise provided for in this section, Council will 
establish minimum setbacks from rivers, lakes, streams and 
other  watercourses  in  watershed,  subwatershed  and 
environmental management plans and in these plans identify 
any additional studies needed to refine the setback through 
the development review process as well as any site-specific 
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measures  needed  to  protect  the  setback.  [OMB  decision 
#1754, May 10, 2006]

5) Where an exception to the setback is requested, an alternate 
setback will  be considered by the City in consultation with 
the  Conservation  Authority  on  the  basis  of  a  study  that 
addresses the following criteria: 

a. Slope of the bank and geotechnical considerations related to 
unstable slopes,  as addressed in Council’s  Slope Stability 
Guidelines  for  Development  Applications  in  the  City  of 
Ottawa, 2004; 

a. Natural vegetation and the ecological function of the setback 
area; 

a. The  nature  of  the  abutting  water  body,  including  the 
presence of a flood plain; 

a. The  need  to  demonstrate  that  there  will  be  no  negative 
impacts on adjacent fish habitat. [OMB decision #1754, May 
10, 2006] 

11)Natural watercourses should be maintained in their natural 
condition.  Where  an  alteration  is  assessed  as  being 
environmentally appropriate and consistent with an approved 
subwatershed  plan,  environmental  management  plan  or  a 
storm water site management plan or, in the case of public 
projects,  through  a  Class  Environmental  Assessment, 
watercourse alterations must follow natural channel design. 
Watercourse alterations must also meet any other applicable 
provincial and federal regulations, as amended from time to 
time, such as the Lakes and Rivers Improvement Act, Public  
Lands  Act  and Fisheries  Act and  may  require  written 
approval from the appropriate Conservation Authority under 
the  Fill,  Construction  and  Alteration  to  Waterways 
regulations. 

40.  Exhibit  W shows the  recommended  corridor  widths  from the  Carp  River 

Subwatershed  Plan  Approved  by  City  Council  on  January  12,  2005.  The 

corridor width for Hazeldean Creek is shown to be 30m.
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41.The Committee Report (Exhibit S) does not refer to the completion of a study 

as required by Section 4.7.3 (5) of the Official Plan. Instead there is reference 

only to a letter of advice from DFO.

42. Exhibit J indicates that the Creek Realignment falls within the definition of a 

sewage works  and will  require  Approval  under  Section  53  of  the  OWRA. 

Despite  statements  in  Exhibit  S  that  the  Creek  Realignment  is  based  on 

natural channel design, the reach of the realignment that is only 16m wide is 

a straight-line ditch. Such configurations are prone to erosion, sloughing of 

the  embankments  that  contributes  to  other  instabilities  in  the  channel. 

Furthermore,  it  is  stretching the definition  of  natural  channel  design when 

three 90 degree bends are used within such short distances as proposed for 

the creek realignment  on the Trinity  and Richcraft  properties.  Such abrupt 

bends are prone to erosion that will deteriorate water quality and impact on 

fish habitat. Because of the possible impacts to water quality that could result 

from such a channel configuration, it is premature to be approving Zoning of a 

16m corridor before a Section 53 Approval is secured under the OWRA. 

43.The  failure  to  advance  the  planning  of  the  Individual  Environmental 

Assessment for the West Rapid Transit places the City in a conflict of interest 

as Approval Authority for the Zoning for the Hazeldean Creek corridor, prior to 

the Approval of the Individual EA. Complicating this matter is the appearance 

that the requisite  study under Section 4.7.3(5)  of the Official  Plan has not 

been prepared, and hence formed part of the decision-making process. It is 

uncertain how the lack of an Individual EA required for the Transitway will 

affect the OWRA Section 53 sewage works Approval process. Suffice it to say 

that the OWRA approval process would be more streamlined if the evaluation 

of  alternative  creek  corridor  widths  had  been canvassed through  a  public 

consultation process. 

Summary – Zoning of Natural Environment Area for Hazeldean Creek 

44.Based on the findings in paragraphs 35 to 43:
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i) The  impacts  of  the  proposed  creek  realignment  cannot  be  fully 

accounted for  without  a complete  assessment  of  changes occurring 

with the Hazeldean Creek watershed;

ii) Planning of the Fernbank and Kanata West Communities has not been 

coordinated, and in the case of Hazeldean Creek, a reduction of its 

drainage area by more than 50% would significantly impact its natural 

hydrologic functions;

iii) Section 2.2.1 of the PPS states that the watershed is the ecologically 

meaningful  scale for  planning.  The realignment  of  Hazeldean Creek 

may benefit  those with commercial interests of the Trinity lands, but 

does not benefit the Public’s Interest;

iv) The reduction  of  the  30m corridor  recommended in  the Carp  River 

Subwatershed Plan to a 16m corridor width has been approved without 

the study required by Official Plan Policies;

v) The  realignment  of  Hazeldean  Creek  will  require  Approval  under 

Section  53  of  the  OWRA.  The  reduction  of  corridor  width,  and  the 

straightening of  the channel  and three 90 degree bends will  create 

erosion  and  sedimentation  problems  that  could  deteriorate  water 

quality  and  impact  fish  habitat.  Without  the  benefit  of  the  requisite 

study, it is not known whether an Approval under the OWRA would be 

possible; and

vi) Without  having  Approvals  for  the  Individual  EA for  the  West  Rapid 

Transit corridor under the  Environmental Assessment Act, the City in 

effect  was in a conflict  of  interest  as Regulator  of  the  Planning Act 

Approval when the  reduced corridor width of the creek realignment 

was approved without consideration of alternatives – and without the 

study required by Official Plan policies. 
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C - EXAMINATION OF BY-LAW 2007-359

Part 3 – Zoning of Commercial Retail and Institutional Lands

45.Building on the findings in Part 1, above, related to the Flood Fringe Zone, 

there is no certainty in the analysis from which the 100-year flood elevation 

exists on the Trinity lands, and hence it is premature to enact Zoning of the 

CLR-3 lands in area F in By-law 2007-359. 

46.The  Committee  Report  identified  that  an  interim  stormwater  management 

pond is proposed to be constructed by Trinity while they await the resolution 

of the Part II Order Requests on SWM Facility P5, located on the Richcraft 

lands. 

47.Exhibit  X is a 1909 Decision of the Ontario Court  of Appeal regarding the 

Carp River Municipal Drain. At Page 3 of the Decision, the OCA found:

[from paragraph 11] Drainage water must go not merely to an 
outlet by means of which it satisfactorily escapes from the lands 
which are being drained, but to a "sufficient outlet"

14 He found as a fact  that  these so-called high lands which 
drain  directly  into  the  lateral  streams contribute  a  substantial 
part to the injury complained of, that the river is therefore in its 
present condition not a sufficient outlet for the drainage which 
comes to it from such lands as well as from the other lands also 
entitled to drain into it”

The City and KWOG (of which Trinity is a member) took the position in June 

2006 when they posted the Notice of Completion for the Restoration Project 

that the undertaking was a “flood and erosion control project” falling within the 

definition of a Class undertaking in the Municipal Engineers Association Class 

Environmental Assessment process. It is submitted that precaution must be 

taken  while  considering  Approval  of  any  development  in  the  Carp  River 

watershed until  there is a comprehensive implementation plan in-place that 

ensures  the  existing  flooding  and  erosion  problems  are  not  aggravated. 
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Approval of development on an interim basis using site-specific stormwater 

management criteria is inconsistent with Section 2.2.1 of the PPS:

2.2.1 Planning authorities shall protect, improve or restore the 
quality and quantity of water by: 

a) using the watershed as the ecologically meaningful scale for 
planning;

48.Exhibit L documents my requests for modeling data to support the Zoning By-

law  under  Appeal.  The  Zoning  By-law  as  prepared,  is  contingent  on  the 

resolution of the Class EAs that are subject to the outstanding Part II Order 

Requests.  The  modeling  provided  by  the  City  did  not  include  an  impact 

assessment on the interim condition suggested in the Committee Report. That 

is, there was no computer modeling prepared that identified impacts to flood 

levels based on an interim Stormwater Management Pond being constructed 

on the Trinity lands. A modeling scenario was prepared by the City as part of 

the Class EAs that included the impact of future urbanization on flood levels 

without  the  proposed Restoration  Project.  However,  it  was found that  this 

analysis also failed to consider any runoff from the Kanata West development 

area, including the Trinity lands. 

Because existing flooding and erosion problems that caused the City and 

KWOG to be proponents of the Restoration Project will persist until an 

appropriate Restoration Project is implemented, precaution should be used 

while considering development applications in the interim. Piecemealing of 

development approvals is not in the Public’s Interest when flooding and 

erosion problems exist, and studies have not been prepared consistent with 

standard methodologies of the Technical Guide. 

Notwithstanding Provincial Policy, the 1909 OCA Decision established the 

legal precedent in Ontario that Drainage is to continue to a “sufficient outlet” – 

on the very same drainage system that the City and KWOG have found has 
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flooding and erosion problems. It is in the Public’s Interest that precaution be 

used while considering development applications that could aggravate 

existing flooding and erosion problems, irrespective of how distant such 

development applications may be from the location of the fooding and erosion 

problems.

49. Exhibit I provides excerpts from the Kanata West TMP that demonstrates that 

the West Rapid Transit corridor in Kanata West, including the Transit Station 

location proposed on the Trinity lands has not  been subject  to the proper 

planning process under the Environmental Assessment Act. As a result, the 

Zoning  of  the  Institutional  lands  in  By-law  2007-359  could  prejudice  the 

outcome of the future Individual EA required for the Transitway. The Zoning 

therefore is premature and is inconsistent with Sections 4.7 and 4.8 of the 

PPS:

4.0 IMPLEMENTATION AND INTERPRETATION 

4.7 A wide range of  legislation and regulations may apply to 
decisions  with  respect  to  Planning  Act  applications.  In  some 
cases, a Planning Act proposal may also require approval under 
other legislation or regulation. 

4.8 In addition to land use approvals under the  Planning Act, 
infrastructure  may also require approval under other legislation 
and regulations,  including the  Environmental  Assessment Act; 
the  Canadian  Environmental  Assessment  Act,  1992;  the 
Environmental  Protection  Act;  the  Ontario  Energy  Board  Act,  
1998;  the  Ontario  Water  Resources  Act;  the  Conservation 
Authorities Act; the Ontario Heritage Act; and the Safe Drinking 
Water Act, 2002. An environmental assessment process may be 
applied  to  new  infrastructure  and  modifications  to  existing 
infrastructure under applicable legislation.
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Summary – Commercial and Institutional Zones in By-law 2007-359

50.Based on the findings in paragraphs 45 to 49 above:

ii. Use of the 1983 Regulatory Floodplain to define the limits of Zone CLR-3 in 

Area F is inappropriate because of the number of encroachments that have 

been  allowed  within  the  Carp  River  floodplain  since  1983  floodplain,  and 

therefore the 1983 Regulatory Floodline is not representative of hydrologic 

and hydraulic conditions 25 years later;

i) According  to  the  Technical  Guide,  there  is  a  need  to  consider  future 

development with a 20 year planning horizon. In the case of By-law 2007-

359,  this  would  include  the  impact  of  development  of  200  Ha  of  the 

Fernbank CDP area immediately south / upstream of Trinity lands that has 

yet to be considered in the floodplain analysis;

ii) There has been no assessment  undertaken either  on the basis  of  site 

specific impacts or cumulative impacts to guide whether development of 

Kanata West in general or commercial and institutional lands in the Trinity 

subdivision in specific could proceed on the basis of interim stormwater 

management without aggravating the existing flood and erosion problems 

of the Carp River; and

iii) Approval of the Individual Environmental Assessment for the West Rapid 

Transit corridor under the Environmental Assessment Act will be required. 

The  Institutional  Zone  proposed  for  Area  A  in  By-law  2007-359  could 

prejudice the outcome of the EAA, and therefore may not be consistent 

with Section 4.7 and 4.8 of the PPS.
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D – Relevant OMB Decisions

1.James R. Webster and Black Bear Estates Inc. vs. Minister of Municipal Affairs 

and Housing – Decision 0645, May 16, 2003.

Relevance: “Engineering solution to a planning problem.”

2.Barbara  Hill  vs.  Township of  West Carleton  – Decision 0271,  February  21, 

2001.

Relevance:  OMB Decision  disallowed Appeal  of  minor  variance;  proposed 

development previously approved by MVC.

3.Gundrun Kazda vs. Township of  Mississippi  Mills  – Decision 1833, July 15, 

2005.

Relevance:  OMB Decision  disallowed Appeal  of  Zoning By-law;  MVC had 

previously  granted  Fill  Permit  Application,  after  Fill  Permit  expired,  took 

position against development on basis of natural hazard policies.

4.Sunset  Lakes DevelopmentCorporation vs.  City of  Ottawa – Decision 1725, 

November 1, 2004.

Relevance: City of Ottawa previously qualified me as an expert in watershed 

planning and management at the OMB.

D – Relevant Mining and Lands Commissioner Decision

5. David Roffey et. al vs. Toronto and Region Conservation Authority, March 9, 

2007.

Relevance:  Roles  and  responsibilities  of  Conservation  Authorities  with 

respect to Approvals under Section 28 of the Conservation Authorities Act, 

and  implementation  of  Provincial  Floodplain  Policy,  including 

considerations  of  when  and where  Two Zone  floodplain  policy  can  be 

applied.
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Based on the foregoing assessment of By-law 2007-359, it is my opinion that:

1) The  intent  and  requirements  of  the  Planning  Act,  the  Provincial  Policy 

Statement and the City of Ottawa Official  Plan have not been met for the 

proposed NEA –1 zone, CLR-3 and I-3 zones, and Flood Fringe Zones;

2) Approval of By-law 2007-359 will create avoidable, and as yet undetermined 

risks to Public Health and Safety and property, and will not result in good and 

orderly planning; and

3) Passing of By-law 2007-359 is not in the public interest.

Relief sought:

That  the Ontario  Municipal  Board uphold  my Appeal  and declare  this  By-law 

invalid.

Ted Cooper, M.A.Sc., P.Eng.
500 Lake Clear Road
Eganville ON  K0J 1T0
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