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Introduction
[11 Thomas Cavaragh Cerstoection Limited ("Cavaragh™) seeks leave to appeal tw the
Thvisignal Court from an order dated November 25, 20171, of the Ontario Municipal Board (™he

RBoard" or "the OMEB ™),
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[2] . The Board dismissed Cavanagh's appeal against Policies 10 and 1] of the Ciy of
Ottawa’'s Officizl Plan Amendment 76 ("OPA 76™) as well as Scetion 3.7.2 General Rurzl Arca
Grly Policy 14, which smpesed a meratorium cn the creation of acy new "country lot
subdivisions" pending a "eritical roview of county lot subdivision policies. " for a fve (5] vear

penad, is under consideration in this ieave application.

History of the Proceedines

i3] Within the City of Ottawa, a couniry lot subdivision is @ plan of subdivision within the
rural area comprzsed of lots which are 0.8 ha (2 acres) or farper 19 siee. There are extensive rmral

areas within the City of Ottawa,

[4] The 2003 comprehensive Official Plen of tae City of Otlawa, as recommended to the City
Cowmecil (*Council™, ¢id aot permit couniry lot subdivisions. The pelicy 1o permit such
subdivisions was inserted by Cownell on the last day of the debate {April 23, 2003) or the

prepased (itzaaal Flan.

L] Cireenspace and The Federation of Citzens Associations Ime. (“FCAIT) appealed thc
policy in the 2003 Official Flan which permitted cowrcry lot subdivisions e the OMDB. A
scillement was reached in tinig appeal in 2006, which resulted in the withdrawal of the zppeal.
Pursuart to the terms of the settlemient, which were publicieed, cliy staff agreed to put an
amezndment that would prohibit country lot subdivision hefore Council for its consideration at the
next reviesw of the Odficial Plar. It wes lell open to sizff whether or ool Iis recommendation

would be o favour of or in opposition 1o sech an amendment.

(6] In accordance with the terms of the setllemient, a policy probibiting covnlmy lot
subdivisions was placed in the May 4, 2009 report concerning the proposed OF A 76 winck was
subrnitted to both the Commitice end the Council.  Staf took the position tha: they would
suppert the commuunity, provided the commonily's puesitdor was consistent with the Provineial

Policy Statement. lhe dratt OPA included provisions pamiting covntry lot sucdivisions.

7] The motion previdmg [or country lot subdivisions was adopted at Commiice prior o

consideraticn of OPA 78 by Cmment,
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(8] Al the Council mesting of May 25, 2005, Pelicy 10 (zad Policy 11) was added to OPA

76. There is no sl Tecommerndation or report related o the moratorivmr. The amendrment was

made without any public notice or discussion.

9] Cavaragh appealed e decision to the OMEB. i argued that the Ciry of Ottaws did aol
have authority pursuant to s 16 ol the Plamning Aer, RS0 1990, ¢, P13 (the “Act™,
concermng alhieial plans to impose a moratoricm on raral subdivision development The OMB

dizmissed the appeal.

The Board's [decision

[10]  Tke Board concluded thal a morstorium cn couatry ot subdivisions was necessary
becanse more ime was requured in order 1o achieve "2 balanced approach Lo compiex interrelated
plarning ssues that shocld e permittad o play out”. The Roard described this as "a reasonzble

position emounting to good planning”.

[11]  The Board concluded that the language in s 16 of the Act authorized Poliev [0, It also
rejecied the appellant’s argurment that 5. 38 of the Act consirained the zmbit of 5. 16 to prevent
the City from adopting Policy 0. Scclion 38 could zuthorize an imterim enntmal hy-law 1o

prolzbil new country [ots for 2 period not to excced Two voars.

[17]  Tke essence of the Board's decision charastenizing Pelicy 10 and s iaterprofation ol s. 16

15 foend 1= the following passzge:

What there 1s in the impugned Policy 10 of the Official Plan is a Poliey of Pause,
i the words of Plammer Stegl. Thet Pause, the Board finds is contemplated in the
lacguage of section 16 of the Plonmine Acr, where the Act directly references
"policies prmarily to manage and direcl phvsicel change” ihat the Official Plan
shall contain and a deseription of he "ngasures and procedures™ propased to
atlain objectives thet the plan may contain. While broad in lenguage, the Board
ands g Pavse tn Oficial Plan languzge to be suthoryed under section 18 of the
Flarming Act.

|13} The Board's rejection of Cavanagh's armument that the ambit of 5. 16 must be corstrained

in lgkt ofs 38 of the Act is primarily contained in the foilowing parsgraph:

The Board agrees there are similarities m the language of sectior 38 of ke
Planning Act that could have been the basis for some corsideration of its use in
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this case. The langmage “veview or study of land ase planning pelicies being
authorized by by-law or resciution” and the need to stand back for 2 second
theught arc commer to the Moratorium and section 38 Flowever, there arc
sigluficant diffcrences. OPA 76 does not, i the moratorium, prohibit all new
country lots. While the subdivision process for new country lois is prohibited in
the swdy period, the consent process is not restricted and pew Jots continue 2o e
created. Further lots existing may be developed. Therz s not, therefors, the tvpe
ol land-use prohibinon dunog the siudy 25 conjempiated 14 scetion 28 of the

Planring 40t

Test for Leave to Appeal

[14] s meton for leave to appeal {s brought purstant to nuc 82 020430 of the Rudes of

Civil Procedure which describes the following ground on which relief may be grantzd

e

[Tihere appears 1o the judge hearing the motion good reason to doubt the

comectness of the order in question and the proposed appeal invelves matters of

sach importance that, in hus or ber cpirion, leave to sopeal showrd be sranted.
f13]  With respect to comrectness, te leave court does not have to conclude that the desision is
wrong or probably wrong; it 15 enougn 1o find that the corroctacss of the decision is open to
semiows debate: See Holf v Anderson (2005}, 203 O.A.C, 91 (Div. Ci}, Askh v Llowd's Corp.

(1992), 8 O.R. (3d) 282 (Gea. Div.), al p. 284.

[16] The proposad appeal clearly imvolves mafters of imporiance, The Board's decision
potentialty arfeets rural lands across the Provinee and provides municipalities with erlargad
powers 1o profabil rural land development via Official Plans. Accordingly, oaly the issue ol the

correciness of the Board's interpretation of =, 16 of the Act will ke considered below:,

Policy 1{tof OFA 76 and Siatutory Provisioos

[17F  The relevent portioa of Policy 10 of OPA 76 reads az follows:

Motatorinm on Country Lot Subdivisions

11 Notwithstanding peiicies €, 7, § and ¢ permittiag the ereation of country ot
subdivisions and comscrvation subdivisions, a moratoricm is placed on the
crealion oF any new ones, which moratorium shali end at the ewslier of Sve vears
from the date of adoption of thiz Plan or the coraing o loree of an official olan
amendment that removes this moratorium and reinstates the cxisimp policies or
replaces them with new poilcies.  Anv changes will be besed upan a critical
review of country Jot subdivision policies and in particular, the proposal to ciuster
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coumtry lot subdivisions and wi'l examaine, but 20t be Emited ta.
Section 16 ol the Planning Act reads 23 Zallows:

i6 (1) An oficial plan shall conain,

{m; goels, objectives arnd policies established primariiy to manaze ard direct
phvsical change and the effects on the social, economic and matural crvironmert
of the municipality or part of it, ot an arca that is withowt municipal orgarization:
BT

(12} such other matiers as meay be prescribed,

{2) A2 olficial plan may conlaim,

{a} a descriotion of the measures and procedures proposed fo atisin ihe objectives
of the plan;. ..

(¢} suck other matters a3 may be prescribed,
section 38 of the Planning 4or reads as [ollows:

{1) Where the counci! of a local mumicipality has, by by-law or resolution,
dirzcted that a review or study be undertaken in respect of land use planning
policies i the municipality or In any defined area or areas thereol, e council of
the mumicipality may pass & by-law (horeimaiter referrad w as an interim contrel
by-law) t0 be m cffect for a period of time specilied in the by-law, which period
shall not execed ene year from the dale of the passing thercof, prohibiting the vsc
af land, buildings or simictires withic the municipality or within the defined arca
or arcas Lthereef Loz, or excant for, such purposes as are set cut in the bre-lasw,

(2} The counci of ihe municipality may amend an interim control by-iaw Lo
extend the period of time during which it will be i effeci, provided the totz]
peniod of tme dees not exceod two years from the date of the passing of the
wtenm control bv-law. R.8.0, 1990, ¢, P12, 5 38 {1, 2).

Analvsis

[18]  The over-arching issze 1 this matter is whether what iz clearly a collateral measgire--
Imposing 4 moraloniam on land development 1o provide "breathice room” to deveiop policies--is
properly withir. the pewer of a municipality to make i an ofizial plan pursuant ta 5.16 of the

Flanming Act,
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([9] T conclude that thers arz af least three arzas of concemn regarding the correctacss of the
Beard's mrterpretation of 5. 16 of the Act resulting in the dismissal of Cavaneen's anpeal:
1. The language of s, {6 of the Act.
2. Similar powers to Imposc moratoriums on land develooment fourd in s, 38 0 the Act,
3. Characterizimg a moratocium of Sve vears duradon as the "pausc™.

The Languaze of Section |6 of the Plammine Acf

[20]  As is pointed uutl by the moving party, s 16 provides no explicit suthorty permiting
mumicipalities o enact moratorums a1 Jand-use development. [nstead, the OMDR implied such
authorily fTom the bread general wording in s, 16(2)(a) that muhorives "messires. .. o atain the

objectives” of an official plan,

(2i] T em mindful that the Coun of Appeal has iven a wide berlh to munzeipalities to include
matters in an official plur and that the ‘nrerpretation of 5. 16 earmnt be determined solely by a
iizeral application of Hs terms: sec Toronic (Cind v, Goldlist FProperties e, (2003, 57 OR.
(3d) 4471 (C.AL), al para. 49, "The permissibie scope tor ap official plan must pe susficlent to

smbracs all matters thet the legislature deems celevant for planning purposes,”

{22]  Nevertheless, one camnot ignore the language or the sirmictore of a provision in
determining its interpretation. The struelurs of s 16 sugoesiz a two stzp schere with respoct 1o
the conlents of an official plan snd measures 1o attain is objectives. Section 1601 Ma} provides
for the adeption of the goals, objeclives and policies that are reguired 1o be cortained in an
official plan. Section 16(2}a) provides tha’ an cliicial plen may inclide measures 1o atain the

olan’s chjectives.

[231  The Board's comstruction of 5. 16 does not appear to recognize the dislimetion betiveen a
policy and a measure to attain an objectve. By its decision, the momtodum ob rural land
developraent is characterized as 2 “policy”™ (of pavse), apparently makang cp part oF the Official

Plan under =. 1601)a), while also describing it a5 a “roeasurs™ under s, 16(2)a).

[24]  There appear to be further difficultics witl rospect to the languave vsed by the Board in

implicitly descnbing OPA 76 as & “measure™, presumably to atlsin the "Policy of Pause”.
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Measures under s. 16(2¥a) are Limited to the atlaicment of the “objectives” In the plan. This
susgesis that measures would not be avatlable  atiain “policies™ and “goals” contained 1o

official lans.

[231  This scomns i be the case because 5. 16{1¥a} broadly encompasses ™ ooals, objectives and
nolicies” that “shall” be contained n an official pler. In contracistinetior, the term “pojectives”
is emploved alome in s 16(2)(a}  Stendard rules of satutory consiuction would nommally
suzgest that the Legislature intended “objectives” io heve a dilforentiated mearing fom that of

"policies" und "goals”.

261 The Supreme Court of Canada has stated “that when icferpreting a statute, the words of
an Act are to be tead in their entits comext and 10 Ltheir grammatical and ordinary sense
harmenicusly with the scheme of the stanme, the ofject of the stalule and the intention of
Parliament: ses Lexington on the Green Inc v Toronio Standard Comdominium Carp. No. 1550,
2010 ONCA 751, 102 OUR. 3d) 737 citing Chiew v. Carada, 20021 1 S.CR. §4. lurther, as
stated by Ruth Suliivan in Swflfvar oo the Comstruction of Srtatutes, Sth ed. {Lexisheuis:
Maslcham, Ont., 2008), at p. 208:
11 ig presumed that in preparing ke meterial that is to be enacted into law the
legislature seeks an ordecly and economdcal arrangemenl. Each provision
expresses a distinet idea. Relared concepts and provisions arc grouped together in
a meanmingfii way. The sequencing of words, phrases, clauses and larger umits
redects a ratiomal plan.
[27] Finally, it 5 a well acoepied prineiple of statumory inierpretation that oo legis.ative
prevision skouid be interproted se as to render it mere surplusage: £ v Prouix, [2000] 15.CR.

61, @ para 28,

[28] A viable imterpretation of s. 14, based un Bs langaage end strucnae suggests thal
“measurcs” may ooly be used o Gmpiement ohjectives after they have been deterznined. I othe
words, 5. 16 Joss noi appear 1o zuthorize measures to maintam of change the status gue o order

to develop future policies and obfectives [or later implementation.

29]  Incidentally, in Goldlist Properties Inc, suprg o paragraph 49, the Court of Appeal

adopled the conclnsions of Saunders J. in Bele Himmel Investments Lid v. City of Mississauga e
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al (1982), 13 OMB.R. 17, al p. 27 that official plars are intended to "set out the present policy
of the community conceming its [uiure phvsical. social and cconomic cevelopment” (my

emphasis}.

sociien 38 and seetion 16 ofthe Plonpine Ac:

[30] T am further of the opinion that thers it reason to doubt the correctmsss of the Board's
decision in rejecting an interpretation of 5. 16 thar reflects the Legisianre's intention in CrAacling
a speetile prevision that provides for morstoriums on development and constrwins (heir sffeet 1o

TW0 yedrs,

[211  Seciion 38 allows 2 muaicipelily to prohibit land-use development by an imterim contral
Ey-law in cireumstances similer 1o those comtetaplated by OPA 76 wher it docides "that a review

or study {should] be andertaken in zespect of land-use planiing policies”,

[32] A prohibition om development, however, mav not excsed twe years by the ierms of 5. 38.

Moereever, no firthet interim by-law can be passed for a perod of three Years.

[35]  The primary and moest practical difforence in the effect of s. 38 and the plao emendment
is that the Baller provision would permit a five-year moraterium on development, as opposed to a

TWo-year dmit oo development by an inledim cont=al by-law nder s. 38.

[34]  The Board rejected Cavanagh's submissior that the Official Plar amendmers was adoptad
by the municipaliiy as a4 mechanism to inditectiv achicve & moratarium for Gve vaars, wiich 11

could not achivve directiy upder s, 3.

35} The Board alse rejectsd the subrrissior that the authonty to imposc & meratorius for fve
vears &y 1mplication from the broad wording of s. 16 was ousted bv & 38, which explicty and

specincaliy provided the same authority o Jeere land development,

[36]  In additior, Cavanagh srgued that <. 38 showid be seer as a complete code to dezl with
lerporary prohlubitions of development righis, particularly since measures 1o resoct properly
Tghits by interim conmtral by-laws sheold only be used in owerw preseribed aad limited
cireumstances. Also, 5. 38 includes appeal provisions and very sirct tmelines durng which the

[feeze may continag,
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(37} There ars elso issues coneerming the different roles of official plans and by-laws. Official
pians ars oot statutes. They set out policics and would not normally be intended to have similar
regulatory clivel 25 bv-laws specificaily enacted to deal with land-use issues.  See Geddlisr
Praperties Inc, supra, al parz. 49 "An official plan rises adove the level of Zetaflad reguiarion
and esiabiishes the broad principles that are (o govern the municipality’s fand-use planning
generally,” A specific Jve-year moratorium on land developmert seams owt of chamacter end out

of place it the context of an official plan.

[38] T comclude that scrious doubt arises concerning the cotrsctnoss of the Board's decision
whick rejecis these azmunents. The arguments contain riuch persuasive mer't arigsing not only
from ceneerns about impesing a longer frecze period by an amendment to the officizl plan, a
power ihal seews quite coliaterz] w the core purpose of s, 16, but also by aoplication of general
principles of comsticiion.  These poneiples roquite the scheme of the colite Act to be
considered, particularly when imterpreting a broad, and thersfore, inherendy ambiguos

provision such as s 16,

[35] 1 also guestion the sourdness of the Board's reasering in conciuding that the "tvpe of
land-use prohibilion” is disferent in 5. 38§ than in the Otficial Plan because "Policy 10 had not and
couid not remove Planaing Aot dghts regarding the Eling of Applications for Subdivision nor

Appeais from the fzilure to act",

[46] It seems illogical to suggest that meaningfid rghts are tnaffected under & puicy when
practical circumsiances would disincline rational individuals moiivated by economic gaia 1o
exereise them. Sueh would be the probable outeome in eply to the suggestion that a Couatey
Lot Subdivisior application cowld be fled despite the significant expense tais entails and the

Iimived prospects of success in the face of 4 Eve-vear moratorium in the Official Plan,

A Five Year Moratenum as a "Poligy of Pause”

1217 My final comment relates 0 the Board's characterization of a fve-year morulerizm on
land developrent as a "pause”.
4Z]  No dictionary definitions were apparcntly considersd on the appeal or on the leave

aprlcatios, bur it 15 highly debatable thal 2 moratorivm on land development [ur five yvesrs,



particularly withou! usserances that fimure developrent wili be permited, would ordinanly be

descmibed as a "sauesc™.

[43]  Tthink 2 “pause in the action™ or “z pause that refreshes”™ bet'er dermonsiratas tas ardinery

meanmg of the word, 1o a lemporary stopping of the 2ctivity 1o be resumed afier the pauss,

[44]  The point is ne insignificant hesanse, If a cowrt were W conchede that *he Board has, by
s mterpretation of OPA 76, seriously mischaracterized the moratorivm or diminished iy

consequerees, 1he Doard's imterpretation of & 16 would have 1o be rsconsidered usirg & proper

charactenization of the amendinenl provision.

i<>[ It is not implausible to conclude that even 17 moratoriems could be mposed as measures
te suppont ohjectives in an official plan, a werm of five vears wuuld be considored excessive,

pearing in mind the specific mitations on similar measuces conlained 7 2, 38,

spaosition
i46]  For the reascens deseribed above, leave (o eppeal this decision of the OMSB is wented.
Cosis of this mation for leave are referred 10 the parel of the Divisional Couvrt hearing this

matier.

Released; Junc 28, 2012
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